The virtues of international arbitration are well known. However, without the ability to enforce foreign arbitral awards, in the event of a party to arbitration failing, refusing or otherwise not honouring the award, international arbitration becomes a paper tiger. This is why the possibility of enforcement pursuant to the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards is of cardinal importance.
Introduction
The development of the doctrine of international arbitration, considered from the standpoint of its ultimate benefits to the human race, is the most vital movement of modern times. In its relation to the well-being of the men and women of this and ensuing generations, it exceeds in importance [to] the proper solution of various economic problems which are constant themes of legislative discussion and enactment. (Taft, 1907: 1) The virtues of international arbitration are well known. However, without the ability to enforce foreign arbitral awards, in the event of a party to arbitration failing, refusing or otherwise not honouring the award, international arbitration becomes a paper tiger. This is why the possibility of enforcement pursuant to the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards is of cardinal importance. Mindful of the UK's treaty obligations under the New York Convention, this paper focuses on the enforcement of foreign arbitral awards from a London perspective. It will do so for two reasons: London has long standing and hard won reputation as one of the truly global centres of international arbitration. It is also recognised as a bellwether for international finance. In light of such recognition, this paper will examine the approach adopted by the English Judiciary to international arbitration awards and ultimately their enforcement or otherwise in the courts of England and Wales.
First, it will begin by highlighting the significance of the New York Convention as the bedrock for the enforcement of foreign arbitral awards. Next, the paper will consider how the terms of the Convention have been interpreted and applied by English Courts. Then, the extrajudicial comments of Lord Thomas on balancing the relationship between the courts and arbitration will be explored. 1 In adopting this approach, a number of questions will be raised concerning the future development of law and the prospects for refining its interpretation, in particular in relation to the scope for the possibility of appeal.
International Commercial Arbitration and the Recognition and Enforcement of Foreign Arbitral Awards
Arbitration is a creature of contract. This creature exists by virtue of a dispute resolution clause in a contract or as a result of an agreement in writing made at a later stage between the parties. In either case, a key and fundamental tenet of arbitration is that the process of arbitration is based on consent: It cannot occur unless an agreement to arbitrate exists between the parties. Arising from this consent is the agreement that the losing party will honour the award as and when same is rendered by the Arbitrator. Thankfully, the vast majority of arbitral awards are honoured (Redfern, 2015: 29) .
In order for the process of international arbitration to be effective, there must be a way of enforcing that a foreign arbitral award when one party resists. This leads to the question as 1 John Thomas, Developing commercial law through the courts: rebalancing the relationship between the courts and arbitration, The Third Annual Bailii Lecture, Freshfields, London, 18 March 2016. Available at: https://www.judiciary.gov.uk/announcements/speech-by-the-lord-chief-justicethe-bailii-lecture-2016/ (Last visited: 19 May 2017) to how the courts in one country are to be compelled to recognise and enforce an award rendered in another. The process is one that is facilitated by treaties of international law.
The most significant of these treaties -the one that has the widest scope of application -is An extremely important treaty for international trade, the New York Convention is recognised as having a strong pro-enforcement bias (Redfern, 2015: 569-570 (Parish, 2010: 661) .
Before exploring the relevant jurisprudence, it is necessary consider the procedures for enforcement envisaged by the New York Convention for the recognition and enforcement of awards. Article IV of the Convention states:
1. To obtain the recognition and enforcement mentioned in the preceding article, the party applying for recognition and enforcement shall, at the time of the application, supply:
(a) the duly authenticated original award or a duly certified copy thereof;
(b) the original agreement referred to in article II or a duly certified copy thereof.
2. If the said award or agreement is not made in an official language of the country in which the award is relied upon, the party applying for recognition and enforcement of the award shall produce a translation of these documents into such language. The translation shall be certified by an official or sworn translator or by a diplomatic or consular agent.
The party which seeks recognition and enforcement of an arbitral award must therefore produce the arbitral award and the agreement to arbitrate before the relevant court. These With regard to the application of these grounds, it is important to note that there is no review of the actual merits of an award. Section 81(2) of the Arbitration Act 1996 states:
'Nothing in this Act shall be construed as reviving any jurisdiction of the court to set aside or remit an award on the ground of errors of fact or law on the face of the award.' Neither the Arbitration Act nor the New York Convention provides authority for courts to substitute their decision for the decision of the arbitral tribunal. When an award is issued, it is deemed final and binding on the parties to the arbitration.
It is also important to note that the grounds listed are exhaustive and the burden of proof rests on the respondent. It is up to the party who wishes to challenge the award to furnish proof that one or more of the grounds listed in the New York Convention exist for refusal.
Bearing in mind the pro-enforcement orientation of New York Convention, each of the grounds stated is to be construed narrowly.
Section 103(3) -based on Article 5(2) of the New York Convention -serves to protect the public interests of the state. Here the concepts of arbitrability and public policy are key. In order for a dispute to be arbitrable, the subject-matter must be 'capable of settlement by arbitration' according to the terms of Article II (1) Considered together with the grounds for refusal and the requirement of arbitrability, the narrow construal of public policy reflects the pro-enforcement bias of the New York
Convention. 5 This deference to the recognition and enforcement of awards is reflected in the approach adopted both before and after the Arbitration Act 1996 by the Courts of England and Wales. The section that follows will focus on three cases to illustrate this point.
The Enforcement of Arbitral Awards before the Courts of England and Wales
Should a losing party have failed, refused or otherwise not honoured an arbitral award in full, then this private matter has the potential to enter the public domain. Then there are two principal methods available in England whereby it can be enforced: 2.) To bring an action on the award and then to seek a judgment from the Court for the same relief as is granted in the award.
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The ex parte application to the High Court pursuant to section 66 must be supported by an affidavit which exhibits the arbitration agreement and the award (a certified translation into English if either the agreement or award is in a foreign language is also required). The application must further state:
a.) The name and address of the Applicant as well as the name and the usual or last known place of residence or business of the person against whom it is sought to enforce the award; and b.) The award has not been complied with or, as the case may be, the extent to which it has not been complied with at the date of the application.
7
To illustrate how the recognition and enforcement of arbitral awards is interpreted by the The case turned on the fact that the illegality was specifically referred to in the text of the arbitral award:
The court is in our view concerned to preserve the integrity of its process, and to see that it is not abused. The parties cannot override that concern by private agreement. They cannot by procuring an arbitration conceal that they, or rather one of them, is seeking to enforce an illegal contract. Public policy will not allow it.
11
The applicable law that had been chosen by the parties was Jewish law. Under Jewish law the illegality was considered not relevant; it did not impact on the rights of the parties. This decision of the Court of Appeal illustrates the importance of public policy considerations where the recognition and enforcement of any award is sought. It highlights the importance of protecting the integrity of the process. While deference exists, the requirements of public policy place an important limitation on the recognition and enforcement of foreign arbitral awards.
The High Court case of Honeywell International Middle East Limited v Meydan Group LLC
provides further perspective on the interpretation of public policy as a ground for refusing enforcement. The claimant in this case sought enforcement of an award rendered by the Dubai International Financial Centre for approximately £12.6 million. The defendant argued that the order for enforcement of the award should be set aside because the contract was procured by the Claimant bribing public servants in Dubai. Bantekas notes that 'public policy defences very rarely succeed in pro-arbitration industrialised states' (Bantekas, 2015: 245) . He states that:
[ sign it in any capacity. Relatively soon thereafter there was a change in government and the Trust entity ceased to exist.
Pursuant to the arbitration agreement contained in the contract, arbitration was held in
Paris. The arbitral tribunal made an initial interim award wherein they found that the trust was the alter ego of Pakistan and that Pakistan was therefore a true party to the agreement.
Subsequently, the arbitral tribunal issued substantial money damages award against the Government of Pakistan. Ultimately, Dallah sought enforcement of these awards in England.
In its decision on the claimant's appeal, it was held that 'the English court is entitled (and purpose of the treaty. The possibility of appeal on a point of law is also been extremely limited under Section 69 of the Arbitration Act 1996. In accommodating finality in the recognition and enforcement of arbitral awards, the courts have strengthened the perception of England and Wales as jurisdiction that is friendly to arbitration. The section that follows will examine a development that has been described as a 'threat' to the 'arbitration-friendly' reputation of jurisdiction and the status of London as a world-leading centre for arbitration.
Rebalancing the Relationship between the Courts and Arbitration
On 9 The LCJ intimated his view that the courts deference to arbitration had in certain spheres been detrimental to the growth and development of commercial law. He advanced a position that in order for the common law to grow and develop in certain areas of commercial Law, there should be a 'healthy diet' of appeals for higher courts, enabling the development of the law in these areas. The LCJ commented that since the introduction of the test contained in section 69 of the Arbitration Act 1996, 'far fewer appeals from arbitral awards come before the courts, as only a small number satisfy the test for the grant of permission to appeal ... the effect in reducing cases coming to the court has been dramatic.'
(2016: para 21). Accordingly, the LCJ suggested that one way of achieving a 'proper diet of commercial cases' would be to change the existing restriction on appeals in section 69 of the Arbitration Act:
I have no doubt that change to the section 69 test is one of the options that must be considered. The restriction in relation to appeals where the question is one of general public importance is, I have little doubt, a serious impediment to the growth of the common law. The benefits to the development of the common law is therefore obvious as it would increase the potential for greater numbers of appeals which would provide the means to maintain a healthy diet of appellate decisions, capable of developing the law particularly on issues of general public importance (2016: para 34).
While these were extra-judicial comments, it is important to recognise that they reflect the thinking of an individual who is positioned at the apex of the English and Welsh judicial hierarchy. As such, these comments can not be treated as throw away remarks. With regard to the effect on the development of the law, the LCJ states:
The effect of the diminishing number of appeals compounds the problem that arises from the diversion of more claims from the courts to arbitration. It reduces the potential for the courts to develop and explain the law. This consequence provides fertile ground for transforming the common law from a living instrument into, as Lord Toulson put it in a different context, "an ossuary" … [T]he consequence has been the undermining of the means through which much of the common law's strength -its "excellence" was developed -a danger not merely to those engaged in dispute resolution in
London, but more importantly to the development of the common law as the framework to underpin the international markets, trade and commerce.
(2016: para 22)
As the default method of dispute resolution in a wide swayed of commercial areas, arbitration prevents the 'diet' of appeals referred to by Lord Thomas reaching the Supreme
Court. Being dealt with in the main outside the judicial system, they are not subject to review or public scrutiny. This has the effect of 'retarding public understanding of the law, and public debate over its application'. (Thomas, 2016: para 23) The comments of Lord Thomas caused shock in the London arbitral community and gave rise to a number of responses to rebut or diminish the kernels of his argument, in particular in relation to the potential negative effect of arbitration on the evolution of commercial law.
In an article published in The Times entitled 'Reforms will threaten London's place as a world arbitration centre', Lord The positions expressed by Saville, Eder and Rowley highlight the fact that the businesses who seek to have their dispute resolved in England (including those seeking enforcement of arbitral awards), would prefer to have the certainty of their dispute being resolved by arbitration than the possibility of being 'sucked into' the judicial system. The primary concern of parties engaged in such disputes is in their resolution, not in the growth and development of the common law.
Rather than to delve into the detail of the positions for and against the reform Arbitration Act 1996, it is sufficient to state that these comments indicate the existence of a debate that is likely to continue for some time. Until written judgments delivered from the bench replicate the extrajudicial comments of Lord Thomas, it is not possible to replace the 'may'
or 'could' with 'will' or 'should'. It is clear that Lord Thomas' comments have raised a number of significant questions for the future development of the law and by extension the reception of international arbitral awards in the judicial system and their ultimate enforcement by English and Welsh Courts. Only time will tell how these questions will be dealt with, or whether London will retain its privileged place as a centre for the settlement of disputes through international commercial arbitration.
Conclusion
In conclusion, while the New York Convention is the capstone of international arbitration, its effectiveness rests on the attitude of domestic courts in the recognition and enforcement of foreign arbitral awards. In the cases highlighted, one can glean the common thread of a proenforcement stance, with a willingness to consider disputes on their individual merits. This willingness to expose an award to robust examination should only increase parties' confidence in the integrity of this private dispute resolution process. relationship between the courts and arbitration occurs, or whether the current status quo is maintained, the judicial reception in London is positive and outlook remains favourable.
